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THE SEBI (INSIDER TRADING) REGULATION,
1992: A CRITIQUE
Vinay Reddy* and Prakash N. *
INTRODUCTION
As per the mandate of the Securities and Exchange Board India (SEBI) Act,
1992, it is the Board which is entrusted with the duty of protecting the interests of
investors and regulating the securities market. In furtherance of this mandate, SEBI
promulgated the SEBI (Insider Trading), Regulations in 1992.' Insider trading is
the practise of utilising information obtained through one's position in, or contacts with, a company, in order to make personal gains or to prevent losses by
buying or selling ofthat company's securities in the securities market. This practise, which is seen in stock exchanges the world over is prescribed not because it
merely involves utilisation of informational advantage, but because of the manner
in which this information has been obtained. Unlike stock analysts who use their
skill and diligence in predicting price fluctuations, insiders are persons, who simply because of their position in the company, have information capable of affecting the prices, which is not yet public. The SEBI Regulations have sought to effectively regulate insider trading in India.
THE DEFINITION

OF "INSIDER"

The Regulation defines the term "insider".2 In order to understand the definition of "insider", the definitions of "connected person,,3, "deemed to be connected
person,,4 and "unpublished price sensitive information"S have to be read in conjunction. Thus, simply put a person who has received or has had access to unpublished price-sensitive information may be treated as an insider. Another feature of

*

III Year, B.A., LL.B., (Hons.).
Regulation 11(2)(g) of the SEBI Act, 1992 lists "prohibiting insider trading in securities", as one
of the duties of SEBI.

2

Regulation 2(e): "Insider means any person who, is or was connected with the company or is
deemed to have been connected with the company and who is reasonably excepted to have
access, by virtue of such connection, to unpublished price sensitive information in respect of
securities of the company, or who has received or has access to such unpublished price sensitive information".

3

Regulation 2(c).

4

Regulation 2(h).

5

Regulation 2(k).
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the definition of insider under the SEBI Regulation is that it includes a person who
in the past was connected with the company. The Regulation does not fix any
period as to how remote in the past the connection of the person to the company
need to have been for him to still fall under the definition of "insider".6 On the
other hand, the Criminal Justice Act, 1993, provides a six months period for determining the past connection. A further feature is that Regulations apply to any
person. This is a significant deviation from the law in the UK Insider Dealing Act,
which applies only to individuals. Therefore, the term 'person' includes a corporate personality also.?
It is interesting to note that the SEBI Regulations are based on the British,
French, Irish and German law models where attention is focussed on the status of
the insider. The insider is defined by means of a specified list of persons.s The
alternative to this is the approach prevailing in the laws of Belgium, Luxembourg,
Denmark, Spain and Greece wherein the operative condition is the acquisition of
the insider information.9 In the former approach the dependence is on, fictions of
law, not the actual possession of the material information at the time of dealing.
Thus under the Indian law, no person other than those listed under Regulation 2(e)
can be an insider, even if he has access to price sensitive information. Legal advisors, solicitors, auditors etc. who may reasonably be expected to have access to,
and use the insider information for their own benefit are excluded. One of the most
glaring omissions is that of relatives of directors and employees of the company
itself. Persons other than those listed under the Regulation can escape even if they
indulge in insider trading. The Regulation thus needs to be made more expansIve
in its definition like the English Criminal Justice Act, 1993 by allowing for anybody who possesses/has access to unpublished price sensitive information to be
labelled as secondary insiders.
THE REQUIREMENT
INFORMATION

OF UNPUBLISHED

PRICE SENSITIVE

Clause (k) of Regulation 2 specifies the following matters to be price sensitive information:
1.

Financial results, half-yearly and annual, of the company.

2.

Interim or final intended declaration of dividends

6

K.R. Chandratre, S.D. Irani, Bipin S. Acharya and K.Sethuraman, Compendium on SEBI: Capital Issues and Listing, Bharat Publishing House, New Delhi, 1994 (2nd Edn.) at 1697.

7

S. 3(42) of the General Clauses Act, 1897.

8
9

Sanjeev Gemawat, "Insider Trading", XLII Chartered Accountant 50 (July 1993).
Ibid .
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3.

Issue of shares by way of public rights, bonus shares, etc.

4.

Major expansion plans or execution of new projects

5.

Amalgamation, mergers and take-overs

6.

Disposal, wholly or in part, of the undertaking

7.

Such other information as would affect the earnings of the company

8.

Changes in policies, plans or operations of the company

[1998

The last two being of a general nature to include almost any information that
is likely to affect prices of the company's securities makes the list an exhaustive
one. It has been suggested that these eight situations should have been incorporated as statutory illustrations rather than making them part of the definition itself.1O This, it is argued would allow scope for the courts to interpret a particular
fact situation having certain variations while coming to a decision as to whether it
would be price-sensitive information or not.
There should be an attempt to make the definition of "price-sensitive information" clear like that in England where, the situations in which information ceases
to be price sensitive and becomes public information have been specifically mentioned. This serves to make the law precise and enables insiders to know when
they can transact in their shares without being liable for insider trading.
THE DEFINITION OF DEALING
The Regulation restricts itself to dealings in the securities of companies listed
on stock exchanges.ll The OTCEI, teji-mandi, private informal transactions, ecommerce modes of transactions must also be sought to be covered.12 The policy
makers may find it necessary to frame exhaustive rules and regulations in order to
achieve this broadening of the scope of insider trading regulations.
The SEBI Regulations do not expressly refer to where an insider residing in
India has indulged in insider trading in his company's shares which are listed in a
foreign stock exchange.13 Similarly, there is no mention in the Regulation about
enforcing criminal sanctions against the director of a foreign company listed in a
10 Supra, n. 6 at 1706.
11

Regulation 3(1).

12 Rule J Ob-5 of the US law applies to any transaction provided that an instrumentality of inter-state
commerce or the mails is used.
13 The trend of international stock exchange listing has been set by Infosys with the company
being listed on the NASDAQ.
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domestic stock exchange who has indulged in insider trading. SEBI must take note
of the emerging developments and frame rules to deal with transnational insider
trading.
THE PENALTY IMPOSED
Apart from the criminal prosecution that can be launched against a person
indulging in insider trading under section 24 of the SEBI Act, 1992; the SEBI may
under Regulation 11 of the SEBI Regulation, 1992 itself give certain directions
prohibiting the insider from:
1.
2.

Dealing
Communication

3.

Counselling

4.

Disposing

The penalties for indulging in insider trading were included under Section
15G of the SEBI Act by amendment in 1995, providing for an imposition of a fine
of Rupees Five lakh on those who indulge in insider trading. A new system may
be introduced as is present in the USAl4 whereby a person who gives information
about or exposes insider trading is given a bounty as a reward.
There is a glaring loophole in the Indian law, as it does not provide for any
contractual and other civil remedies to persons affected by insider trading. In the
USA, the weakness of providing only for criminal remedies has been recognised,
and various means of helping investors recover their losses have been devised.
SEBI would do well to incorporate civil remedies such as disgorgement of profits
and compensation to those suffering losses to make the existing Regulations more
investor friendly.
A VAILABLE DEFENCES
The Regulation has no mention of the defences that are available to a person
accused of insider information, unlike the English law The Criminal Justice Act,
1993 provides for a broad range of defences15, the most important general de'fences being:
1.

14

The accused would have done what he did even if he did not have the information.

Section 21A( e) of the Securities Exchange Act of 1934 authorises the Securities and Exchange
Commission to award a bounty to a person who provides information leading to the recovery of
a civil penalty,
15 S, 53 of the Act.
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2.

The accused did not expect the dealing to result in a profit attributable to the
inside information.

3.

The accused believed that though the information was not made public, it
was disclosed widely enough to avoid harm to the others involved.

RECOMMENDATIONS
It is submitted that the above suggestions must be taken note of in order to
regulate insider trading more effecti vely. Companies must seriously consider adoptiog an internal code of conduct as proposed by SEBI Private bodies like the stock
exchanges must also attempt to supplement SEBI's efforts in tackling this menace. In this regard, the stock exchanges must provide for sufficient penalties such
as de-listing and loss of membership in the case of exchange regulations.

